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DETAILED ACTION 

Specification 

1 . The disclosure is objected to because it contains an embedded hyperlink and/or 
other form of browser-executable code (page 6). Applicant is required to delete the 
embedded hyperlink and/or other form of browser-executable code. See MPEP § 
608.01. 

2. The disclosure is objected to because in Table 1 on page 19 the weight ratio of 
the enzyme treated yolk is not labeled as a percentage. For example, in Table 1 
Example 1 the weight ratio of enzyme treated yolk is listed as 0.44. The weight ratio is 
the enzyme treated yolk is the weight of antioxidant divided by the weight of the yolk 
(Specification, p. 10). In Example 1 , the weight of the antioxidant (tocopherol) is listed 
as 0.07 (calculated at 0.06699669, but rounded in table). The net weight of the yolk is 
listed as 15.22. 0.066966/15.22 equals 0.00439928. In no instance will any of the listed 
weight ratios equal the numbers in Table 1 - unless the weight ratios are actually 
percentages. Appropriate correction is required. 

3. The following table lists the calculations for each example of Table 1 . 



Tocopherol 
concentration 


0.07 


0.13 


0.65 


0.3 


0.4 


0.13 


0.13 


0.13 


0.13 


Enzyme treated yolk 


15.22 


15.22 


15.22 


15.22 


10.2 


15.22 


15.22 


15.22 


15.22 


Tocopherol 
concentration 
/Enzyme treated yolk 


0.0045 


0.0085 


0.0427 


0.0197 


0.0392 


0.0085 


0.0085 


0.0085 


0.0085 
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Claim Rejections - 35 USC §112 

4. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5. Claims 1-20 are rejected under 35 U.S.C. 112, first paragraph, because the 
specification, while being enabling for an acidic oil-in-water emulsified composition, 
comprising fats and oils comprising 30 wt% or more of diglycerides, an enzyme-treated 
yolk, and an antioxidant at 1000 to 10000 ppm relative to an oil phase containing the 
fats and oils, it does not reasonably provide enablement for a weight ratio of 0.4 to 4.5 
relative to the net weight of yolk in the enzyme-treated yolk. The specification does not 
enable any person skilled in the art to which it pertains, or with which it is most nearly 
connected, to make the invention commensurate in scope with these claims. 

6. The weight ratio of 0.4 to 4.5 cannot be achieved as the invention is disclosed. 
To calculate the maximum weight ratio of the invention as disclosed, insert the 
maximum disclosed values of antioxidant (10,000 ppm) and oil (80%), and the least 
amount of yolk (5%). That calculation results in a weight ratio of 0.16 (calculation: 
[10,000 ppm * 80 (oil)]/5 = 0.16). In the alternative, if the antioxidant is dispersed in both 
the water and oil phases then the maximum weight ratio of the antioxidant to the yolk is 
0.19 (calculation: [10,000 ppm * 95 (water and oil)] / 5 (yolk) = 0.19). Therefore, a 
weight ratio of 0.4 to 4.5 cannot be achieved in the invention as disclosed. 

7. Please note the value of 95 indicating the amount of oil and water is derived from 
the concept that if the yolk was 5% of the composition, the oil and water would comprise 
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an additional 95% of the composition. The simplification does leave the antioxidant out 
of the composition. However, ignoring that number only increases the value of the 
weight ratio. Therefore, discounting the weight of the antioxidant in the composition 
construes the claims in the light most favorable to the Applicant. 

8. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

9. Claims 1 -20 are rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

1 0. The weight ratio of 0.4 to 4.5 is indefinite as claimed. As discussed above, the 
weight ratio in Table 1 is a percentage. Furthermore, inserting the maximum values for 
the disclosed ranges of antioxidant (10,000 ppm), the percentage of oil (80%), and the 
least amount of yolk (5%) results in a weight ratio of 0.16 (calculation: [10,000 ppm * 
80]/5 = 0.16). Therefore, it is unclear whether the weight ratio is a percentage or some 
other measure of a range. 

Claim Interpretation 

11. In view of the Objection of the Specification and the 35 USC § 1 1 2 rejections, the 
Examiner is interpreting the weight ratio of antioxidant to yolk as 0.4 to 4.5 percent for 
the 35 USC § 103 rejections. 
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Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. Claims 1-5 and 7-13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Kawai et al., WO 00/78162 A2, in view of Goto et al., USPN 6,139,897. 

14. Regarding claim 1 , Kawai teaches an acidic (pH 2 to 6, col. 3, In. 10-11) oil-in- 
water emulsified composition (p. 1, first paragraph), comprising fats (p. 5, In. 16-19) and 
oils (p. 4, second paragraph, In. 3) comprising 30 wt% or more of diglycerides (p. 5, In. 
8-13) and an enzyme-treated yolk (p. 7, third paragraph) treated with one or more 
enzymes selected from the group consisting of esterase, lipase, and phospholipase (p. 
7, third paragraph). 

1 5. Kawai does not teach the oil-in-water composition comprises an antioxidant at 
1000 to 10000 ppm relative to an oil phase containing the fats and oils and at a weight 
ratio of 0.4 to 4.5 relative to the net weight of yolk in the enzyme-treated yolk. 

16. Goto is drawn to an acidic (col. 6, In. 24) oil-in-water composition (col. 6, In. 13) 
comprising diglycerols (col. 2, In. 63) and phytosterols (col. 6, In. 20). Goto teaches 
adding antioxidant in the range of 50 to 2000 ppm (col. 4, In. 66-67). Goto teaches 
adding the antioxidant for the purposes of storage stability and flavor stability (col. 4, In. 
67). It would have been obvious to one of ordinary skill in the art at the time of invention 
to use an antioxidant, as taught in Goto, in the oil-in-water emulsified composition, 
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taught in Kawai, to obtain an oil-in-water emulsified composition having an antioxidant 
because the antioxidant improves storage stability and flavor stability (Goto, col. 4, In. 
67). 

1 7. The examiner notes that adding 2000 ppm of antioxidant, as taught in Goto, to 
the oil-in-water emulsified composition, taught in Kawai, results in an antioxidant to yolk 
weight ratio of 0.01 9, which is 1 .9%. See Kawai, Table 2, Example 4 (calculation: [2000 
ppm * 70 (oil phase)/7.5 (10% salt added yolk) = 0.019). 

18. Regarding claims 2, 4, and 8, Kawai teaches the oil-in-water emulsified 
composition includes an emulsifier such as sorbitan fatty acid ester, polyglycerin fatty 
acid ester, or sucrose fatty acid ester (p. 6, In. 16-18). 

1 9. Regarding claims 5, and 9-1 3, Kawai teaches the oil-in-water emulsified 
composition comprises a phytosterol (p. 8, second paragraph). 

20. Regarding claims 3 and 7, Goto teaches the antioxidant is tocopherol and 
tocotrienol (col. 5, In. 3). 

21. Claims 6 and 14-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Kawai et al., WO 00/78162 A2, in view of Goto et al., USPN 6,139,897, as applied 
to claims 1-5 and 7-13 above, and further in view of Koike et al., WO 2002/01 1552. 

22. Kawai in view of Goto is relied on as above. Kawai in view of Goto does not 
teach an oil-in-water emulsified composition wherein the content of trans-unsaturated 
fatty acids in the diglyceride is 5% or less. 
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23. Koike is drawn to an oil/fat composition having a specific glyceride composition 
(p. 1 , In. 4-5). Koike teaches a diglyceride with 15 to 90 wt. % of its fatty acid 
constituents comprising omega 3-unsaturated fatty acids. Specific examples include 
. alpha. -linolenic acid (all cis-9,12,15-octadecatrienoic acid) and stearidonic acid (all cis- 
6,9,1 2,1 5-octadecatetraenoic acid) (bottom p. 4 to top p. 5). Koike teaches the content 
of the trans-unsaturated fatty acid is preferably 5% or less for health reasons (p. 5, In. 
17-18). Koike highlights various negative health aspects of trans-unsaturated fatty acids 
(p. 2). It would have been obvious to one of ordinary skill in the art at the time of 
invention to use diglycerides with a trans-unsaturated fatty acid content of less than 5%, 
as taught in Koike, in the oil-in-water emulsion composition, taught in Kawai in view of 
Goto, to obtain an the oil-in-water emulsion composition having diglycerides with a 
trans-unsaturated fatty acid content of less than 5% because diglycerides with 5% and 
lower trans-unsaturated fatty acids pose less health risks (Koike, p. 2). 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to WALTER MOORE whose telephone number is (571) 
270-7372. The examiner can normally be reached on Monday-Thursday 9:00-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David Sample can be reached on (571) 272-1376. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/WM/ /David R. Sample/ 

Walter Moore, Examiner AU 1794 Supervisory Patent Examiner, Art Unit 1794 



